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QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented are 
twofold: First, whether the appellant’s discharge from 
Federal civil service violated Section 14 of the Veterans 
Preference Act, 5 U.S.C. 863, or 5 U.S.C. 652(a); Second, 
whether the appellant failed to join as defendants neces¬ 
sary and indispensable parties. 
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counterstatement of the case 

Appellant, Pasquale J. Benenati, Jr., challenged his dis¬ 
charge from Federal employment at Ellis Island, New York, 
as a Security Officer of the Immigration and Naturalization 
Service, by filing an action in the United States District 
Court for the District of Columbia on August 4, 1953, and 
naming as defendants the Chairman of the Civil Service 
Commission and the Commissioner of Immigration and 
Naturalization Service (R. 1). The court below dismissed 
the complaint for the reason that it failed to state a claim 
upon which relief could be granted (R. 7). Appellant was 
at that time given ten days within which to file an amended 
complaint (R. 7). Appellant filed his amended complaint 
on November 25, 1953 (R. 4-6) and the appellees filed a 
motion to dismiss the amended complaint on December 31, 
1953, on the identical grounds contained in their original 
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motion, and on the additional ground that the complaint 
failed to join necessary and indispensable parties (R. 8). 
The lower court on February 12, 1954 granted appellees’ 
motion for these same reasons (R. 18). From the order 
dismissing the amended complaint, appellant takes this 
appeal (J.A. 8). 

From the amended complaint and other exhibits in the 
record it appears that appellant is a veteran preference 
eligible as that term is defined in the Veterans Preference 
Act. On January 31, 1952, the District Director at New 
York, pursuant to authority granted by the Commissioner 
of Immigration and Naturalization, preferred charges 
against the appellant in four specifications for fraudulent 
and deceptive practices (J.A. 3-4). These charges were 
served on appellant on the same date (R. 11). The appel¬ 
lant responded with a written answer on February 6, 1952, 
within five days from receipt of the charges (exclusive of 
Sundays, non-work days and the day of delivery) which was 
in full compliance with the mandate of the notice (R. 12-15). 
Appellant at no time sought, nor was he granted an exten¬ 
sion of time within which to reply to the charges. 

After full consideration of his written answer and on the 
basis of all the evidence, the appellant was notified of the 
decision of the agency ordering his separation, effective 
July 31, 1952 (R. 4-6). 

The appellant next appealed this decision to the New 
York Regional Office of the Civil Service Commission, which 
conducted a hearing on November 19, 1952 (R. 4-6). On 
December 4, 1952, the Regional Director determined that 
the charges were not sustained by the evidence (R. 4-6). 

The Immigration and Naturalization Service then ap¬ 
pealed to the Civil Service Commission in Washington, D. C. 
and on April 23,1952, it was determined by the Civil Service 
Commission, after careful consideration of all the evidence 
developed in connection with the case, including a transcript 
of the hearing conducted by the Regional Office on Novem- 
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ber 19, 1952, that the action taken by Immigration and 
Naturalization Service in effecting appellant’s removal was 
fully justified (R. 16). 

From the order of the District Court, on February 12, 
1954, granting the motion dismissing the amended com¬ 
plaint, appellant now brings this appeal (J.A. 8). 

STATUTORY PROVISIONS AND REGULATIONS INVOLVED 

Title 5, United States Code, § 652(a) provides: 

652. Removal without pay from classified civil service 
—Only for cause; notice; copy of charges; time to answer; 
examination; record; persons exempt. 

(a) No person in the classified civil service of the United 
States shall be removed or suspended without pay therefrom 
except for such cause as will promote the efficiency of such 
service and for reasons given in writing. Any person whose 
removal or suspension without pay is sought shall (1) have 
notice of the same and of any charges preferred against 
him; (2) be furnished with a copy of such charges; (3) be 
allowed a reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the earliest 
practicable date with a written decision on such answer. 
No examination of witnesses nor any trial or hearing shall 
be required except in the discretion of the officer or employee 
directing the removal or suspension without pay. Copies 
of the charges, the notice of hearing, the answer, the reasons 
for removal or suspension without pay, and the order of 
removal or suspension without pay shall be made a part 
of the records of the proper department or agency, as shall 
also the reasons for reduction in grade or compensation; 
and copies of the same shall be furnished, upon request, to 
the person effected and to the Civil Service Commission. 
This subsection shall apply to a person within the purview 
of section 863 of this title, if he so elects. 

Section 14 of the Veterans Preference Act, 5 U.S.C. § 863 
provides: ! 

“No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in the 




4 


civil service, or in any establishment, agency, bureau, ad¬ 
ministration, project, or department, hereinbefore referred 
to shall be discharged, suspended for more than thirty days, 
furloughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such cause 
as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, suspen¬ 
sion for more than thirty days, furlough without pay, or 
reduction in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment can 
be imposed), stating any and all reasons, specifically and 
in detail for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse 
decision: Provided, That such preference eligible shall have 
the right to make a personal appearance, or an appearance 
through a designated representative in accordance with 
such reasonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation and con¬ 
sideration of the evidence submitted, the Civil Service Com¬ 
mission shall submit its findings and recommendations to 
the proper administrative officer and shall send copies of 
the same to the appellant or to his designated representa¬ 
tive, and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission 
finally recommends: Provided further, That the Civil Serv¬ 
ice Commission may declare any such preference eligible 
who may have been dismissed or furloughed without pay to 
be eligible for the provisions of section 864 of this title.” 
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5 C.F.R. § 22.2(b) provides in pertinent part: 

“(b) Reasonable time to answer. A reasonable time 
shall be allowed employees for answering personally and 
in writing # * * and the reasonable time required shall de¬ 
pend on all the facts and circumstances of each case, and be 
sufficient in all cases to afford the employee ample oppor¬ 
tunity to prepare answers and secure affidavits.” 

SUMMARY OF ARGUMENT 

It appears that appellant challenges the dismissal of his 
complaint for failure to state a claim upon which relief 
could be granted on the following grounds: (1) he was not 
given a reasonable time w’ithin which to answer the charges 
preferred against him; (2) he was dismissed without an 
adversary hearing at the agency level; (3) the charges 
against him were not supported by substantial evidence; 
and (4) his dismissal was in bad faith. Appellant also 
contends the lower court erred in dismissing his complaint 
for failure to join necessary and indispensable parties* 
These contentions are without merit. Five days was a 
reasonable time to answer the charges. Appellant was not 
entitled to an adversary hearing; the charges against ap¬ 
pellant were supported by sufficient evidence and the 
question of bad faith, like guilt or innocence, is not subject 
to review by the courts. Appellant’s discharge was in ac¬ 
cordance with law and therefore not subject to review. 
Further appellant did fail to join necessary and indispen¬ 
sable parties and the complaint, therefore, was properly 
dismissed. I 

ARGUMENT 

I 

Appellant’s discharge was in accordance with the procedural 
requirements of Section 14 of the Veterans Preference Act 
and 5 U.S.C. 652(a) and is not subject to judicial review 

Section 14 of the Veterans Preference Act, 5 U.S.C. 863, 
sets forth the procedural requirements that must be fol¬ 
lowed in effectuating the discharge for cause of a veteran 
who is a permanent or indefinite employee in the Executive 
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Branch of the Federal Government. 5 U.S.C. 652(a) which 
applied to non-veteran employees in the classified civil serv¬ 
ice, is substantially embraced by Section 14 of the Veterans 
Preference Act. Carter v. Forrestal, 84 U.S. App. D.C. 248, 
175 F. 2d 364 (1949), cert, denied, 338 U.S. 832. This section 
adds only a requirement that “the reasons for removal * * * 
shall be made part of the records of the proper department 
or agency. ” 

It is apparent in the instant case that the procedural 
requirements were fully compiled with in effecting ap¬ 
pellant’s discharge. 

A. Appellant Was Given a Reasonable Time to Answer the 
Charges Preferred Against Him 

Appellant admits that he was given five days within 
which to answer the charges preferred against him. The 
record, furthermore, is clear that appellant did in fact fully 
answer the charges (R. 12-15). And it does not appear that 
appellant at any time ever sought an extension of time 
within which to answer. 

It is obvious upon examination of the statutes that 
neither 5 U.S.C. § 652 nor 5 U.S.C. § 863 specifies any set 
period of time for replying to charges. All that is stated, 
in effect, is that one shall be given a reasonable time for 
filing a written answer to the charges made. The Civil 
Service Commission regulation (5 C.F.R. 22.2(b)) relating 
to the time for filing an answer under the Veterans Prefer¬ 
ence Act of 1944 (5 U.S.C. 851, et seq.) declares only that 
the reasonable time required shall depend on all the facts 
and circumstances of each case. But no specific number of 
days is required by this regulation. It states: 

“(b) Reasonable time to answer. A reasonable time 
shall be allowed employees for answering personally 
and in writing * * * and the reasonable time required 
shall depend on all the facts and circumstances of each 
case, and be sufficient in all cases to afford the employee 
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ample opportunity to prepare answers and secure 
affidavits. ’ ’ 

As has already been noted, the appellant was given five 
days’ formal notice within which to answer, and that he 
did in fact fully answer within the time allotted. Further¬ 
more, appellant did not seek an extension of time to answer. 
In Money v. Wallin, 88 F. Supp. 980, 981 (D.C. Penn. 1950), 
rehearing denied 89 F. Supp. 932, affirmed on other grounds 
186 F. 2d 411 (3rd Cir. 1951), cert, denied 341 U.S. 935, the 
Court stated: 

“The time given in the notice of charges was three 
days, and he actually made answer in writing within 
that time. This in light of all the surrounding circum¬ 
stances, particularly in view of the fact that he had 
been orally presented with substantially the same 
charges some six days prior to formal presentation of 
written charges, we consider a reasonable time.” 

In Levine v. Farley, 70 U.S. App. D.C. 381,107 F. 2d 186, 
cert, denied 308 U. S. 622, although not contested, this Court 
approved a five-day period within which to answer as being 
a reasonable time. 

Again, in Mulligan v. Dunlap, (D.C. D.C.) 108 F. Supp. 
296, 298, rev. on other grounds, Mulligan v. Andrews, 93 
U.S. App. D.C. 375, 211 F. 2d 28), the court pertinently 
stated: 

“Nor is there any merit to plaintiff’s position that he 
was not given reasonable time to answer the charges. 
He made no request for an extension of time. He ap¬ 
parently had sufficient time to answer as he was able 
to reply to the charges in detail.” 

The same situation is present in this suit. Appellant 
made a detailed answer and obviously knew what the 
charges were about. For these reasons it is submitted that 
there is no merit in appellant’s contention that he did not 
have a reasonable time within which to answer. And this 
takes on added weight when it is considered that appellant 
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did, in fact, file a detailed answer in which he did not re¬ 
quest additional time. 

B. Appellant Was Not Entitled to An Adversary Hearing 

It is contended by appellant that his discharge was un¬ 
lawful because he -was not accompanied by counsel before 
the agency board, and that because he had no opportunity 
to cross-examine witnesses, and that no record of the pro¬ 
ceeding was made. Appellant, as a matter of law*, is not 
entitled to any of the above. And as a matter of fact, he 
received more than is required under the statutes. For 
prior to his discharge he w*as given a hearing before a Spe¬ 
cial agency board. Neither Section 14 of the Veterans 
Preference Act nor 5 U.S.C. § 652 requires a hearing of any 
description at the agency level. A hearing under these 
statutes is specifically not required by the very w*ording of 
the statute “except in the discretion of the officer or em¬ 
ployee directing the removal or suspension without pay.” 
(5 U.S.C. § 652). In Deviny v. Campbell, 90 U.S App. B.C. 
171, 194 F.2d 876 similar contentions w*ere made. This 
Court stated at p. 175: 

“Nothing in this statute [Veterans Preference Act] in¬ 
dicates an intention to require a hearing of the ad¬ 
versary type, with compulsory confrontation by wit¬ 
nesses, etc. * * # The underlying statute relative to 
the matter not only fails to require such a hearing but 
specifically says that one shall not be required.” 

And in Money v. Wallin, supra, p. 981, the court stated: 

“Plaintiff contends that he should be granted a hear¬ 
ing (winch is not required by the statute), the right to 
the complete record of the superior officer on which 
charges w*ere based (winch again is not required by 
the statute), and the right to face his accusers and to 
cross-examine them exactly the same as if he were 
formally charged with crime by an indictment. The 
plaintiff’s rights are limited by the Act itself and do 
not involve constitutional rights of a defendant charged 
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with crime. In the opinion of the Court, the procedural 
requirements of the statute were complied with; plain¬ 
tiff has been accorded all the rights to which he was 
entitled; and his discharge was not in violation of the 
procedural requirements of the statute. With the truth 
or falsity of the accusations, we are not concerned. 
Levine v. Farley, et al. 70 [U. S.] App. D.C. 381, 107 
F.2d 876.” • 

j 

It is thus readily apparent that appellant received every¬ 
thing, if not more, than he was entitled to under the stat¬ 
utes. 

C. The Charges Against Appellant Were Supported By 

Sufficient Evidence 

Appellant urges that his discharge does not comply with 
the standard set forth in 5 U.S.C. § 863 in that it is not a 
removal “for such cause as will promote the efficiency of 
the service.” This reasoning appellant predicates on the 
conclusion of law set forth in his amended complaint to the 
effect that his discharge was not supported by substantial 
evidence (R. 4-6). And further, appellant contends here 
that the only evidence was the “affidavits of two alien de¬ 
tainees in custody at Ellis Island awaiting deportation.” 

These statements are clearly not sound. And the record 
herein clearly demonstrates the fallacy in appellant’s argu¬ 
ment. For on April 23,1953, by direction of the Civil Serv¬ 
ice Commission, the Chairman, Board of Appeals and Re¬ 
view wrote the District Director, New York District, Im¬ 
migration and Naturalization Service, and informed him 
of the Commission’s ruling. A copy of that letter was en¬ 
closed to appellant. It stated in part: 

“The Commissioners, after careful consideration of 
all evidence developed in connection with the case, in¬ 
cluding a transcript of the hearing conducted' by the 
Regional Office on November 19,1952, have determined 
that the action taken by Immigration and Naturaliza¬ 
tion Service in effecting Mr. Benenati’s removal was 
justified.” (Emphasis supplied). (J.A. 7). 
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It is thus apparent that there was sufficient evidence on 
which the action of the Civil Service Commission was 
predicated- The detailed charges themselves (J.A. 3-4), 
the answer to the charges (J.A. 4-7), and the final ruling 
of the Civil Service Commission, making reference to 
not only a transcript of the hearing, but also all the 
evidence developed in connection wdth the case (J.A. 7) 
demonstrate conclusively the propriety of the action. 

The Court will not review the removal for cause of a 
government employee in the absence of a showing that one 
or more of the steps in the administrative proceedings 
“* * * is plainly and palpably inconsistent with law.” 
Carter v. Forrestal, supra, 55. Or that there has been “a 
substantial departure from applicable procedures * * * or 
like error going to the heart of the administrative deter¬ 
mination * * Powell v. Brannan, 91 U.S. App. D.C. 
16, 17, 196 F.2d 871, 873 (1952) and numerous cases there 
cited; Blackmon v. Lee, 92 U. S. App. D.C. 268, 205 F.2d 
13, 14 (1953). 

In Powell v. Brannan, supra, 17, this Court in discussing 
these very principles, stated: 

“We think it well to reiterate that in Civil Service 
cases the task of the courts is a limited one # * # . It is 
not within their province to weigh the merits of a per¬ 
son’s claim to a Federal job. [Citing cases] Congress 
has established administrative machinery to make these 
determinations. Where there has been a substantial 
departure from applicable procedures, a misconstruc¬ 
tion of governing legislation, or like error going to the 
heart of the administrative determination, a measure 
of judicial relief may on occasion be obtainable.” 

It therefore appears that what appellant was seeking in 
the lower court was in reality a review of his guilt or in¬ 
nocence. This the courts have repeatedly held they will 
not do. Appellant’s discharge was predicated on substan¬ 
tial evidence, in conformity with law and therefore is not 
subject to review. Bailey v. Richardson, 86 U. S. App. D. C. 
248, 182 F.2d 46 (1950), affirmed by an equally divided 
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court, 341 U. S. 918. The question of “bad faith” like guilt 
or innocence, is but another facet, equally without merit, 
of appellant’s argument that the court should review the 
evidence on which the administrative decision was based. 

II 

Appellants Failed to Join Necessary and Indispensable Parties 

The complaint named as defendants, the Commissioner 
of Immigration and Naturalization, and the Chairman of 
the Civil Service Commission. It failed, however, to name 
as defendants the individual members of the Civil Service 
Commission. The amended complaint, from the dismissal 
of which this present appeal is taken, likewise failed to 
name as defendants the individual members of the Civil 
Service Commission. 

The individual members of the Civil Service Commission 
were necessary and indispensable parties to a determina¬ 
tion of this lawsuit. “Since the Civil Service Commission 
is not a corporate entity which Congress has authorized 
to be sued, a suit involving the action of the Commission 
generally must be brought against the individual Commis¬ 
sioners as members of the United States Civil Service 
Commission.” Blackmar v. Guerre , 342 U. S. 512, 515. 

Title 5, § 863, United States Code is the pertinent statute 
here in question and provides in part as follows: 

“ # * * and it shall be mandatory for such administra¬ 
tive officer to take such corrective action as the Com¬ 
mission finally recommends: # # 

Thus, clearly under the statute the action of the entire 
Commission must be adhered to by the administrative of¬ 
ficer. This does not mean the action of the Chairman of 
the Civil Service Commission alone. It refers to the entire 
body composed of three members. 

In the case of Williams v. Fanning, 332 U. S. 490, the 
Supreme Court speaking on the question of indispensable 
parties, stated at p. 493: 

“• * # the superior officer is an indispensable party 
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if the decree granting the relief sought will require him 
to take action, either by exercising directly a power 
lodged in him or by having a subordinate exercise it 
for him.” 

By analogy, the members of the Commission are indis¬ 
pensable parties, for it was the recommendation of the 
Commission as a body that resulted in appellant’s removal. 
And certainly the relief requested by appellant in his 
amended complaint, if granted, would require the Commis¬ 
sion to take action. See also, Money v. Wallin, supra, 89 F. 
Supp. 932, 933. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Joseph A. Rafferty, Jr., 
Assistant United States Attorneys. 
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